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sections 410 and 411 of the Code, the 
maritime industry is that industry in 
which employees perform duties on 
board commercial, exploratory, service 
or other vessels moving on the high 
seas, inland waterways, Great Lakes, 
coastal zones, harbors and noncontig-
uous areas, or on offshore ports, plat-
forms or other similar sites. 

(c) Computation periods. For employ-
ees in the maritime industry, computa-
tion periods shall be established as for 
employees in any other industry. 

(d) Year of service. To the extent that 
a plan covers employees engaged in the 
maritime industry, and credits service 
for such employees on the basis of days 
of service, such employees who are 
credited with 125 days of service in the 
applicable computation period must be 
credited with a year of service. In the 
case of a plan covering both employees 
engaged in the maritime industry and 
employees not engaged in the maritime 
industry, service of employees not en-
gaged in the maritime industry shall 
not be determined on the basis of days 
of service. 

(e) Year of participation for benefit ac-
crual. A plan covering employees en-
gaged in the maritime industry may 
determine such an employee’s period of 
service for purposes of benefit accrual 
on any basis permitted under 
§§ 2530.204–2 and 2530.204–3. For purposes 
of § 2530.204–2(c) (relating to partial 
years of participation), in the case of 
an employee engaged in the maritime 
industry who is credited by the plan on 
the basis of days of service and whose 
service is not less than 125 days of serv-
ice during an accrual computation pe-
riod, the calculation of such employ-
ee’s period of service for purposes of 
benefit accrual shall be treated as not 
made on a reasonable and consistent 
basis if service during such computa-
tion period is not taken into account. 
Thus, the employee must be credited 
with at least a partial year of partici-
pation (but not necessarily a full year 
of participation) for that accrual com-
putation period, in accordance with 
§ 2530.204–2(c). 

(f) Employment commencement date. 
For purposes of § 2530.200b–4 (relating to 
breaks in service) and § 2530.202–2 (re-
lating to eligibility computation peri-
ods): 

(1) The employment commencement 
date of an employee engaged in the 
maritime industry who is credited by 
the plan on the basis of days of service 
shall be the first day for which the em-
ployee is entitled to be credited with a 
day of service described in § 2530.200b– 
7(a)(1). 

(2)(i) Except as provided in paragraph 
(f)(2)(ii) of this section, the reemploy-
ment commencement date of an em-
ployee engaged in the maritime indus-
try shall be the first day for which the 
employee is entitled to be credited 
with a day of service described in 
§ 2530.200b–7(a)(1) after the first eligi-
bility computation period in which the 
employee incurs a 1-year break in serv-
ice following an eligibility computa-
tion period in which the employee is 
credited with more than 62 days of 
service. 

(ii) In the case of an employee en-
gaged in the maritime industry who is 
credited with no hours of service in an 
eligibility computation period begin-
ning after the employee’s reemploy-
ment commencement date established 
under paragraph (f)(2)(i) of this section, 
the employee shall be treated as having 
a new reemployment commencement 
date as of the first day for which the 
employee is entitled to be credited 
with day of service described in 
§ 2530.200b–7(a)(1) after such eligibility 
computation period. 

§ 2530.200b–7 Day of service for em-
ployees in the maritime industry. 

(a) General rule. A day of service in 
the maritime industry which must, as 
a minimum, be counted for the pur-
poses of determining a year of service, 
a year of participation for benefit ac-
crual, a break in service and an em-
ployment commencement date (or re-
employment commencement date) 
under sections 202, 203 and 204 of the 
Act and sections 410 and 411 of the Code 
by a plan that credits service by days 
of service rather than hours of service 
(as prescribed in § 2530.200b–2, or under 
equivalencies permitted under 
§ 2530.200b–3) or elapsed time (as per-
mitted under § 2530.200b–9), is a day of 
service as defined in paragraphs (a)(1), 
(2) and (3) of this section. 

(1) A day of service is each day for 
which an employee is paid or entitled 
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to payment for the performance of du-
ties for the employer during the appli-
cable computation period. 

(2) A day of service is each day for 
which an employee is paid, or entitled 
to payment, by the employer on ac-
count of a period of time during which 
no duties are performed (irrespective of 
whether the employment relationship 
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military 
duty or leave of absence. Notwith-
standing the preceding sentence: 

(i) No more than 63 days of service 
are required to be credited under this 
paragraph (a)(2) to an employee on ac-
count of any single continuous period 
during which the employee performs no 
duties (whether or not such period oc-
curs in a single computation period); 

(ii) A day for which an employee is 
directly or indirectly paid, or entitled 
to payment, on account of a period dur-
ing which no duties are performed is 
not required to be credited to the em-
ployee if such payment is made or due 
under a plan maintained solely for the 
purpose of complying with applicable 
workmen’s compensation (including 
maintenance and care), or unemploy-
ment compensation or disability insur-
ance laws; and 

(iii) Days of service are not required 
to be credited for a payment which 
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee. 
For purposes of this paragraph (a)(2), a 
payment shall be deemed to be made by 
or due from an employer regardless of 
whether such payment is made by or 
due from the employer directly, or in-
directly through, among others, a 
trust, fund, or insurer, to which the 
employer contributes or pays pre-
miums, and regardless of whether con-
tributions made or due to the trust, 
fund, insurer or other entity are for the 
benefit of particular employees or are 
made on behalf of a group of employees 
in the aggregate. 

(3) A day of service is each day for 
which back pay, irrespective of mitiga-
tion of damages, has been either award-
ed or agreed to by the employer. Days 
of service shall not be credited both 
under paragraph (a)(1) or paragraph 
(a)(2), as the case may be, and under 

this subparagraph. Thus, for example, 
an employee who receives a back pay 
award following a determination that 
he or she was paid at an unlawful rate 
for days of service previously credited 
will not be entitled to additional credit 
for the same days of service. Crediting 
of days of service for back pay awarded 
or agreed to with respect to periods de-
scribed in paragraph (a)(2) shall be sub-
ject to the limitations set forth in that 
paragraph. For example, no more than 
63 days of service are required to be 
credited for payments of back pay, to 
the extent that such back pay is agreed 
to or awarded for a period of time dur-
ing which an employee did not or 
would not have performed duties. 

(b) Special rule for determining days of 
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account 
of a period during which an employee 
performs no duties, and which results 
in the crediting of days of service 
under paragraph (a)(3) of this section, 
or, in the case of an award or agree-
ment for back pay, to the extent that 
such award or agreement is made with 
respect to a period described in para-
graph (a)(2) of this section, the number 
of days of service to be credited shall 
be determined as follows: 

(1) Payments calculated on the basis of 
units of time. In the case of a payment 
made or due which is calculated on the 
basis of units of time, such as days, 
weeks or months, the number of days 
of service to be credited shall be the 
number of regularly scheduled working 
days included in the units of time on 
the basis of which the payment is cal-
culated. For purposes of the preceding 
sentence, in the case of an employee 
without a regular work schedule, a 
plan may provide for the calculation of 
the number of days of service to be 
credited on the basis of a 5-day work-
week, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average days worked by the 
employee, or by other employees in the 
same job classification, over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied with respect to all employees 
within the same job classifications, 
reasonably defined. 

VerDate Mar<15>2010 09:39 Aug 27, 2010 Jkt 220117 PO 00000 Frm 00510 Fmt 8010 Sfmt 8010 Y:\SGML\220117.XXX 220117er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



501 

Employee Benefits Security Admin., Labor § 2530.200b–7 

(2) Payments not calculated on the basis 
of units of time. Except as provided in 
paragraph (b)(3) of this section, in the 
case of a payment made or due, which 
is not calculated on the basis of units 
of time, the number of days of service 
to be credited shall be equal to the 
amount of the payment divided by the 
employee’s most recent daily rate of 
compensation before the period during 
which no duties are performed. 

(3) Rule against double credit. Notwith-
standing paragraphs (b)(1) and (2) of 
this section, an employee is not re-
quired to be credited on account of a 
period during which no duties are per-
formed with a number of days of serv-
ice which is greater than the number of 
days regularly scheduled for the per-
formance of duties during such period. 
For purposes of the preceding sentence, 
in the case of an employee without a 
regular work schedule, a plan may pro-
vide for the calculation of the number 
of days of service to be credited to the 
employee for a period during which no 
duties are performed on the basis of a 
5-day workweek, or may provide for 
such calculation on any reasonable 
basis which reflects the average hours 
worked by the employee, or by other 
employees in the same job classifica-
tion, over a representative period of 
time, provided that the basis so used is 
consistently applied with respect to all 
employees in the same job classifica-
tions, reasonably defined. 

(c) Crediting of days of service to com-
putation periods. (1) Except as provided 
in paragraph (c)(4) of this section, days 
of service described in paragraph (a)(1) 
of this section shall be credited to the 
computation period in which the duties 
are performed. 

(2) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(2) of this sec-
tion shall be credited as follows: 

(i) Days of service credited to an em-
ployee on account of a payment which 
is calculated on the basis of units of 
time, such as days, weeks or months, 
shall be credited to the computation 
period or computation periods in which 
the period during which no duties are 
performed occurs, beginning with the 
first unit of time to which the payment 
relates. 

(ii) Days of service credited to an em-
ployee by reason of a payment which is 
not calculated on the basis of units of 
time shall be credited to the computa-
tion period in which the period during 
which no duties are performed occurs, 
or if the period during which no duties 
are performed extends beyond one com-
putation period, such hours of service 
shall be allocated between not more 
than the first two computation periods 
on any reasonable basis which is con-
sistently applied with respect to all 
employees within the same job classi-
fications, reasonably defined. 

(3) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(3) of this sec-
tion shall be credited to the computa-
tion period or periods to which the 
award or agreement for back pay per-
tains, rather than to the computation 
period in which the award, agreement 
or payment is made. 

(4) In the case of days of service to be 
credited to an employee in connection 
with a period of no more than 31 days 
which extends beyond one computation 
period, all such days of service may be 
credited to the first computation pe-
riod or the second computation period. 
Crediting of days of service under this 
paragraph must be done consistently 
with respect to all employees with the 
same job classifications, reasonably de-
fined. 

(d) Other federal law. Nothing in this 
section shall be construed to alter, 
amend, modify, invalidate, impair or 
supersede any law of the United States 
or any rule or regulation issued under 
any such law. Thus, for example, noth-
ing in this section shall be construed as 
denying an employee credit for a day of 
service if credit is required by separate 
federal law. Furthermore, the nature 
and extent of such credit shall be de-
termined under such law. 

(e) Nondaily employees. For maritime 
employees whose compensation is not 
determined on the basis of certain 
amounts for each day worked during a 
given period, service shall be credited 
on the basis of hours of service as de-
termined in accordance with 
§ 2530.200b–2(a) (including use of any 
equivalency permitted under 
§ 2530.200b–3) or on the basis of elapsed 
time, as permitted under § 2530.200b–9. 
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(f) Plan document. A plan which cred-
its service on the basis of days of serv-
ice must state in the plan document 
the definition of days of service set 
forth in paragraph (a) of this section, 
but is not required to state the rules 
set forth in paragraphs (b) and (c) if 
they are incorporated by reference. 

§ 2530.200b–8 Determination of days of 
service to be credited to maritime 
employees. 

(a) General rule. For the purpose of 
determining the days of service which 
must be credited to an employee for a 
computation period, a plan shall deter-
mine days of service from records of 
days worked and days for which pay-
ment is made or due. Any records may 
be used to determine days of service to 
be credited to employees under a plan, 
even though such records are main-
tained for other purposes, provided 
that they accurately reflect the actual 
number of days of service with which 
an employee is required to be credited 
under § 2530.200b–7(a). Payroll records, 
for example, may provide sufficiently 
accurate data to serve as a basis for de-
termining days of service. If, however, 
existing records do not accurately re-
flect the actual number of days of serv-
ice with which an employee is entitled 
to be credited, a plan must develop and 
maintain adequate records. A plan may 
in any case credit days of service under 
any method which results in the cred-
iting of no less than the actual number 
of days of service required to be cred-
ited under § 2530.200b–7(a) to each em-
ployee in a computation period, even 
though such method may result in the 
crediting of days of service in excess of 
the number of days required to be cred-
ited under § 2530.200b–7(a). A plan is not 
required to prescribe in its documents 
which records are to be used to deter-
mine days of service. 

(b) Determination of pre-effective date 
days of service. To the extent that a 
plan is required to determine days of 
service completed before the effective 
date of part 2 of title I of the Act (see 
section 211 of the Act), the plan may 
use whatever records may be reason-
ably accessible to it and may make 
whatever calculations are necessary to 
determine the approximate number of 
hours of service completed before such 

effective date. For example, if a plan or 
an employer maintaining the plan has, 
or has access to, only the records of 
compensation of employees for the pe-
riod before the effective date, it may 
derive the pre-effective date days of 
service by using the daily rate for the 
period or the days customarily worked. 
If accessible records are insufficient to 
make an approximation of the number 
of pre-effective date days of service for 
a particular employee or group of em-
ployees, the plan may make a reason-
able estimate of the days of service 
completed by such employee or em-
ployees during the particular period. 
For example, if records are available 
with respect to some employees, the 
plan may estimate the days of service 
of other employees in the same job 
classification based on these records. A 
plan may use the elapsed time method 
prescribed under § 2530.200b–9 to deter-
mine days of service completed before 
the effective date of part 2 of title I of 
the Act. 

§ 2530.201–1 Coverage; general. 

Coverage of the provisions of part 2 
of title I of the Act is determined under 
a multiple step process. First, the plan 
must be an employee benefit plan as 
defined under section 3(3) of the Act 
and § 2510.3–3. (See also the definitions 
of employee welfare benefit plan, sec-
tion 3(1) of the Act and § 2510.3–1 and 
employe pension benefit plan, section 
3(2) of the Act and § 2510.3–2). Second, 
the employee benefit plan must be sub-
ject to title I of the Act. Coverage for 
title I is specified in section 4 of the 
Act. Third, section 201 of the Act speci-
fies the employee benefit plans subject 
to title I which are not subject to the 
minimum standards of part 2 of title I 
of the Act. Section 2530.201–2 specifies 
the employee benefit plans subject to 
title I of the Act which are exempted 
from coverage under part 2 of title I of 
the Act and this part (2530). 

§ 2530.201–2 Plans covered by part 
2530. 

This part (2530) shall apply to any 
employee benefit plan described in sec-
tion 4(a) of the Act (and not exempted 
under section 4(b)) other than— 
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